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A. IDENTITY OF PETITIONER

Andre Taylor, appellant below, seeks review of the Court of Appeals
decision designated in Part B. Appendix.

B, COURT OF APPEALS DECISION

Mr. Taylor appealed trom his convictions for assault in the second
degree and attempted Kidnapping in the second degree. both with sexual
motivation. This motion 1s hased upon RAP 13.3(c) and 13.5A.

C. ISSULS PRESENTED FOR REVIEW

1. The court’s instructions to the jury must completely and
accurately explain the necessary legal requirements for a conviction. and a
crinminal detendant may only be convicted it the State proves every element
of an oftense beyond a reasonable doubt. A trial court errs where 1t gives an
instruction that relieves the State of its burden of proving every cssential
element of the erime beyond a reasonable doubt. Where a jury question and
special verdict form indicated the jury was confused and lacked unanimity
as to the mens rea required (o conviet for assault in the second degree, did
the instruction and to-convict deprive Mr. Taylor of his night to a fair trial.
and is the Court of Appeals decision thus in contlict with this Court’s
decisions, requiring review? RAP 13.4(by1).

2. The State’s duty 1o ensure a (air trial precludes a deputy

prosecutor from employing improper argument and tactics during trial.



Where the deputy prosccutor encouraged the jury to consider opening
statements, rather than evidence, did this constitute misconduct? id the
prosceutor’s repeated questioning of the accused as to confidential
communications with his counsel, also constitute misconduct? And did the
deputy prosecutor’s misstatement of the law during closing argument
constitute misconduct, and is the Court of Appeals decision thus in conflict
with this Court’s decisions. requiring review under RAP 13.4(b)(1)?

D. STATEMENT OF THE CASE

After Andre Taylor finished work for the day on February 16,
2012, he drove his truck to a fend’s housce at approximately 4 a.m.
6/10/13 RP 27-29.

Mr. Taylor's truck had [aulty brakes; in fact, it was impossible to
stop the truck untess the driver pulled the emergency (parking) brake. RP
38-40. Mr. Taylor had not received any citations [or the condition of his
vehicle, but he had previous collisions when trying to stop. Id. Lixpert
witnesses at tal testified that the truck had no brake fluid. and even when
driving 15 mitles per hour. the vehicle needed 25 {eet of stopping-distance
n order 1o come to a tull stop. 6/6/13 RP 81,

While he was dnving home. Mr. Taylor realized that his driving
was impaired by drugs and alcohol he had consumed at his friend’s home

after work. 6/10/13 RP 27-29, 58-60. Mr. Taylor noticed LI walking
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down the side of 72" Street in Tacoma. 1d. at 41-42; §/29/13 RP 13-15,
At first, Mr. Taylor thought TLH. was a prostitute. but when she repeatedly
ignored him and kept walking, he realized his error, 6/10/13 RP 46-47.
Mr. ‘Taylor still thought ILH. was pretty, and he followed her tor some
time, hoping to get her phone number and to perhaps offer her a ride
home, or to make a plan to scc her another night. 6/10/13 RP 46-47, 56.
He admitied he hoped the encounter would end in their “hooking up later,”
or in having sex. 1d. at 46-47. 56,

After following HLtL for several minutes in his truck, [LTL turned
a corner and Mr. Taylor lost sight of her for a few moments. 6/10/13 RP
48-52. Suddenly. us Mr. Taylor’s truck turned wide around the corner. she
was immediately in front ot his headlights and he hit his brakes  which
do not function with only four to five feet stopping-distance. Id. at 49-51:
5/29/13 RP 21-23: 6/6/13 RP 81 (truck’s brakes needed 25 feet stopping
distance at 15 miles per hour).! Mr. Taylor immediately reversed. Id. at
51:5/29/13 RP 29-31. Howcever, H.H. had been struck by the truck,
resulting in signiticant injuries, including several broken bones. 5:29/13

RP 21-23, 54.

"My Taylor estimated he was driving 1O miles per hour. at most.
61013 RP ST

(o)



Mr. Taylor approached 111, as she lay on the ground and he tried
to help her to a sitting position, saying he was sorry, that it was an
accident, and that he did not mean to hurt her. 5/29/13 RP 32: 6/10/13 RP
53-54. I11.H. called him names and hit him. so he released her and she fell
back on the ground. 5/29/13 RP 32: 6/10/13 RP 53-54.

Due to the early hour. there was no vehicular traffic, but when a
pedestrian approached H.H.. she asked him for help. 5/29/13 RP 35-38.
Despite the fact that H H. called Mr. Tavlor a “stalker.” Mr. Taytor. along
with the pedestrian, located H.FH. s cell phone. watched as she put her
battery back inside, and waited as the phone "booted up™ and she called
911, 572913 RP 40-41; 6/10/13 RP 38-60. Mr. Tavior staved at the scene
while LI made the 911 call. He waited and fistened while HLHL
described him to the dispatcher, called him a stalker, and described his
truck and tus license plate number. 5/29/13 RP 46-50. e only left once
help was on the way, due to his fear of being arrested for driving while
under the influcnee. 6/10/13 RP $8-60.7

Several days later, Mr. Taylor was arrested and charged with assault
in the first degree and attempted kidnapping in the second degree, hboth with

sexual motivation. CP 1-3. After hus arrest. detectives interviewed Mr.

Mr Taylor abso testitied that he left the scene because he knew he had
an unrelated warrant for his arrest. 6711713 R 43,



Taylor and asked him what he thought H.H. was likely thinking he was
going o do 1o her that night. 6/3/13 RP 43-44. Mr. Taylor suggested that
H.H. might be thinking. “Kill. rape.” 1d.

Belore trial, Mr. Taylor moved in limine 10 exclude reterence to
his statement to detectives. regarding what the alleged victim might have
been thinking of his motives the night of the accident. CP 156-95; 9/20/12
RP 63-06. The wrial court ruled the statement, “kill, rape™ admissible. CP
239-43.9/24/12 RP 3-8,

Following a jury trial, Mr. Taylor was convicted of the lesser
included charge of assault in the sceond degree with sexual motivation, and
attempted kidnapping in the second degree, also with sexual motivation. CP
473-82, Mr. Tavlor appealed his conviction. raising similar issues to those
raised herein: he also appealed the evidentiary ruling concerning the
statements. On April 28, 20135, the Court of Appeals affirmed his
convictions. Appendix.

He seeks review in this Court. RADP 13.4(b)(2).

A



EoOARGUMENT WHY REVIEW SHOULD BE GRANTED

THIS COURT SHOULD GRANT REVIEW, AS THE COURT OF
APPEALS DECISION IS IN CONFLICT WITT DECISIONS OF
THIS COURT. RAP 13.4(b)(1).

a. The to-convict instruction deprived Mr, Taylor of a fair trial
by misstating the law and lowering the burden of proof.

The court’s instructions to the jury are the eritical vehicle for
conveying the elements ot a erime to the jury and they must be accurate.
State v. Williams, 136 Wn. App. 480,493, 130 P.3d 111 (2007), “[A] trial
court errs by {ailing to accurately mstruct the jury as to each element of a
charged crime if an instruction relicves the State of its burden of proving
cvery essential element of the erime beyond a reasonable doubt.™ 1d.
Contusing jury instructions raise a due process concern because they may
wash away or dilute the presumption of innocence. State v. Bennett. 161
Wn.2d 303, 315-16, 165 P3d 1241 (2007). A criminal defendant may
only be convicted if the government proves every clement of the crime
bevond a reasonable doubt. Blakely v, Washington, 542 1.8, 296, 300-01.
124, S.CL 2531, 159 1..Ed.2d 403 (2004): Apprendi y. New Jersey, 530
U.S. 466, 476-77. 120 S.CL 2348, 147 1.EJ.2d 435 (2000): State_v. Green,
94 Wn.2d 216, 220-21, 616 P2d 628 (1980): U.S. Const. amends. 6 & 14,

‘The ~to conviet” instruction must contain all of the elements of the

crime because it serves as the vardstick by which the jury measures the
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evidence to determine guilt or innocence. State v, Smith, 131 Wn.2d 258,
203,930 P.2d 917 (1997). 'Lhe tailure to instruct the jury as to every
element of the crime charged 15 constitutional error because it relieves the
State of its burden under the duc process clause to prove each element
heyond a reasonable doubt, State v, Aumick, 126 Wn.2d 422,429, 894
P.2d 1325 (1995): see Inre Winship, 397 1.5, 358.90 S, Ct. 1068. 25

I Ed. 2d 368 (1970).

Here, Jury Instruction 16, which was proposed by the prosecution,
incorrectly suggested that the hirst alternative mean — substantial bodily
harm requires the mens rea of intent. while the second alternative mean

assault with a deadly weapon — requires no mens rea whatsoever. See
CP 449, 450, WPIC 35,10, \\’.Pl(‘ s

The jury was evidently confused by the instructions. as indicated
by the question they sent out during deliberations. CP 470; 6/13/13 RP 2-
4. The jury’s question read:

In Instructon 16, does the fact that 1a states “intentionally

assaulted™ and Th only states ~assaulted™ imply that

satisfving 1b does not require “intent”™?

CP 470 (Jury Question).

The question indicated that the jury did not understand that

regardless ol which alternative means the jury found, assault in the second

degree requires the meny rea of intent. Mr. Taylor thus argued that the



trial court should answer the jury’s question by referring the jury  not only
to thetr instructiony in general - but to Instruction 9, which detined assault
to include ment, 671313 RP 3. The court denied Mr. Tavlor's request
and only nstructed the jury to “pleasc refer to your jury instructions,”™ over
Mr. Taylor’s objection. CP 471; 6/13/13 RP 3-4.

Because the assault in the second degree jury instruction failed to
accurately instruet the jury as to the element of intent, 1t relieved the State
of its burden of proving every essential element of the crime bevond a
reasonable doubt. The court’s clear implication 1o the jury that they
should supply an element omitted from the to-convict instruction by
referring 1o other jury instructions lowered the State’s burden of proof and
violated due process, See Smith, 131 Wn.2d at 262-03; Aumick, 126
Wn.2d at 429 see Winship, 397 U.S, at 358.

As both sides agreed. the central question in this case was whether
My, Taylor intended to run down HLH. with his truck that night, or
whether. while he was [ollowing her in a clumsy atempt to get her phone
number, his faulty brakes gave out and he accidentally hit her. 6/12/13 RP
41-42, 93. Because the to-convict misstated the mens rea required for the
two allernative means charged for assault in the second degree -
substantial bodily harm or assault with a deadly weapon  the burden of

proof was impernussibly Jowered.



Reversal should have been granted. See Smith. 131 Wn.2d at 263.
In addition. the prejudice to Mr. Taylor is shown by the jury question,
which indicates the jury believed that to convict Mr. Taylor of the second
alternative means (deadly weapon). intent need not be proved. CP 470,
Lastly, the jury’s inability to reach a unanimous verdict as to the
alternative means on the special verdiet form, indicates the failure of proof
related to the to convict instruction. CP 476,

Because the Court of Appeals decision upholding Mr. Taylor’s
conviction is thus in contlict with decisions of this Court, review should
be granted. RAP 13.4(1).

b. The Swate deprived Mr. Faylor of a lair trial by engaging in
prosecutorial misconduct.

A prosecutor’s improper argument may deny a defendant his right
to a fair trial, as guaranteed by the Sixth Amendment and by article |,
section 22 of the Washington Constitution. State v. Monday, 171 Wn.2d
667, 676-77,297 P.3d 551 (2011). A prosecutor, as a quasi-judicial
oflicer, has a duty to act impartially and to seek a verdict free from
prejudice and based upon recason. State v, Echevarna, 71 W, App. 5985,

598,800 .2d 420 (1993) (citing State v. Kroll, 87 Wn.2d 829, 835, 558

P.2d 173 (1976)): State v. Reed. 102 Wn.2d 140, 147, 684 P.2d 699

(1084).



The prosccutor here engaged in misconduct, diluting the burden of
proof and denymg Mr. Taylor his right to a fair trial. First, during cross-
examination of Mr. Taylor, the deputy prosecutor repeatedly and
improperly commented on Mr. Taylor's right to be present at trial.
6/11/13 RP 22-23. Mr. Taylor timely objecied. 6/11/13 RP 22-24.

Later during rebuttal argument, the deputy prosecutor misstated the
law in closing argument. 6/12/13 RP 93-94. The prosecutor’s rebuttal
argument compounded the confusing and misleading effect of the to-
convict instruction on assault in the second degree. On rebutial, the
prosceutor contused the degrees of assault and the mental states required.
arguing as lollows:

[Defense counsel] suggested that |said Assault in the

Second Degree did not require intent. That was her

argument, that I, for some reason. said it didn’t require

mtent. Well, [ said in my opening statement and [ said in

my closing statement that that's the sole issue in this case,

It applics to every assault. She said that her client clearly
commutted Assault 3. That's what she said because he

then he certainly committed Assault 2, because in order to
commit Assault 2, the only difference is that he has to act
recklessly instead of negligently ... if he intended 1o strike
her with a vehicle. he is still puilty of Assault in the First
Degree, and vou don’t reach the lesser included ollenses.

6:12/13 RP 93-94 (emphasis added).
The prosceutor’s rebuttal incorrectly argued that that there s no

difference between the mens rea required for assault in the sceond degree



and assault in the third degree. 6/12/13 RP 93-94 ("if he commitled
Assault 3, then he certainly committed Assault 27). In addition, the
prosccutor told the jury that it they believed Mr, Taylor intended to strike
H.H. with his vehicle, they must to convict him of assault in the tirst
degree. Id. ("if he intended to strike her with a vehicle. he is still guilty of
Assault in the Tirst Degree. and you don’t reach the lesser included
otfenses™).

The prosceutor’s argument lowered its burden of proot, and the
jury was obviously intluenced by these arguments. as reflected by the jury
question concerning intent. CP 470; 6/13/13 RP 2-4. The cumulative
ellect of various instances of prosecutorial misconduct may violate a
defendant’s right w a fair trial. State v. Reeder, 46 Wn.2d 888, 893-94,
285 P.2d 884 (1955): Swate v, Torres, 16 Wn, App. 254, 262-63. 554 P.2d
1069 (1976).

Accordingly, because the Court of Appeals decision 1s in conflict with

decisions ot this Court, this Court should grant review. RAP 13.4(b)(1).



F. CONCLUSION

For the above reasons, the Court of Appeals decision should be
reviewed. as it 18 in contlict with decisions of this Court. RAP 13.4(b) 1).
DATED this 28" day of May. 2015,

Respecttully submine}l.
N =
. \”’ b 4. | e
JAN TRABEN (WSHA 41177)
Washington Appellate Project
Attorneys tor Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
2015 A4PR 28 £H 8: 36

DIVISION II
STATE OF WASHINGTON, | © No. 45198-1-11
Respondent, l
;
ANDRE TAYT.OR, vl UNPUBLISHED OPINION
) Appellant.

M=1NCK, T — Andre Taylor appeals his convictions for assault in the second degree and
attempted kicnapping in the sccond degree, both with sexual motivation  Taylor argues the 1o
convict” instruction for assault in the second degree failed to accurately instruct the jury, the trial
court impermissibly commented on the evidence, the State committed prosecutorial misconduct,
the trial court abused its discretion when it admitted evidence, and cumulative errofs denied him a
fair trial, We reject Taylor’s claims and affirm.

FaCTS
L. SUBSTANTIVE FACTS

At approximately 4:00 A M. o February 17, 2012, H1. tef: her job «s [loor supervisor at
McbDonald’s. Because of the unavailability of a ride, she decided to walk to her manager’s nearby
kouse. L.H. noticed a truck following her, and ignored the driver, Taylor, when he gestured to
her. In an attempt to avoid him, H.H. crossed the street. Shortly thereafter, the truck came around
a corner and struck H.H. She “folded” completely underneath the truck. Report of Proceedings
(RP) (May 29, 2013) at 30. Prior to impact, H.H. did not notice Teylor honk the horn, apply the
brakes, or astempt to swerve out of the way. Nothing in the immediate area obstructed Taylor or

prevented him from swerving to avoid H.1L
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After impact, Taylor put. the truck in reverse, backed it off H.1., and then stopped. Taylor

. exited his truck and picked up I1.FI. He dropped her when H.H. struggled.

A witness approached the scene and H.H. requested that someone call 917; however,
neither Taylor nor the witness made any effort to make the call. H.H.’s phone, which she kad
taken out of her pocke! prior lo impact, laid in pieces on the grourd. H.H. rnanaged to put her
phone back together and called 911, Taylor left in his vehicle before medical personnel and law
enforcement arrived.

Mecical help arrived and transported 1111, to the hospital. As a result of being struck by
the truck, H.H. sustained significant injuries including hemorrhaging in her eyes, three broken ribs,
a bruised lung, a broken clavicle, 2 complex hip fracture, dislocated hip, broken tailbone, and a
broken pelvis. She underwent two surgeries, remained hospitalized for three weeks, and resided
in a rehabilitation facility for an additional week or two.

Law enforcement invesugated and determined Taylor and his truck were involved.
Following s arrest, Taylor told Deteetives Ryan Larsen and John Bair that he had followed H.H.
and tried to talk to her. Tavlor admitted that ke consumed alcohol and smoked crack cocaine prior
o striking H.H., and that he likes “companionship” when he’s high. RP (Junc 3, 2013) at 43, He
10ld the derectives that the brakes on his vehicle weren’t working, but that the emergency brake
does work so he used that as his primary brake. Later in the interview, he said that the mechanical
condijtion of his vehicle did not cause him to strike H.H., but **[t]he reason was accidental.”” RP
(June 3, 2013) at 57.

The State charged Taylor with assault in the first degree with sexual motivation and

attempted xidnapping in the second degree with sexual motivation.

.}
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il. PRETRIAL

The State sought to admit an interview between Detective Bair and Taylor, Taylor moved
the court in limine to redact the following exchange between Detective Bair and Taylor that
occurred during the interview:

BAIR: And we askfed] you what you think she was thinking and you told us a

response that involved two words. What were those words?

TAYLOR: 1 don’t want to0 say that. 1 just—I feel like bodily harm. T mean, uh,

I~ would—if [ was in that . . .

BAIR: Well, Andre, let me ask you this. If [ say the words that you said to me,

and you correct me if I’'m wrong. Did you say the word ‘rape’? And did you say.

the word ‘kill’? As—-as a response, you asked us that y—she’d be thinking two

words. Are those two words that T just said, is that an incorrect representation of

what you said carlier?

TAYLOR: No, that’s not incorrect.
Clerk’s _Papers (CP) at 159-160. Taylor argued that the statement was speculative and 2
layperson’s opinion on his guilt or innocence. The State argued that the statements were Taylor’s
interpretation of his own conduct and were the “staterments made by a party-opponent.” CP at 207.
The trial court noted that while “[wlitnesses are generally not permitted to speculate or express
their persona: beliefs about the defendant’s guilt or innocence,” here Taylor was deseribing his
“own interpretation as to how his own behavior could have been interpreted or perceived.” RP
(Sept. 24, 2012) at 7, Accordingly, the trial court denied Taylor’s proposed redaction.
[11. TRIAL

During direct examination ot Detective Larsen, the State elicited testimony regarding
Tavlor’s statements to Detectives Larsen and Balr:

[STATE’: Was there a discussion about what the victim would have thought based

on his actions?

[DETECTIVE LARSENT. Yes [ specifically asked him, *What do you think she

would have said if asked about what you were going to do o her?” And nie looked

up and he said *stalk’

[TAYLORY]: Objection. Speculation.
THE [TRIAL} COURT: Overruled.
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BY [STATE]: Go ahcad.

[DETECTIVE LARSENY: He seid, ‘Stalk. She said ‘stalk’ to me.” And then I said,
‘What do you think she was going to—what do you think she thought you were
going o do to her?” And Tay.or said, ‘Kill, rape.” And [ asked him, ‘Do you think
she was scared?’ And me said, ‘1f 1 was in her shoes alone, I'd be scared.”

RP (June 3, 2012) at 43-44,

The jury heard testimony that prior to the incident, Taylor tolc a friend that he was “‘hormer
than [expletive].”” RP (June 3, 2013) at 159. The jury also heard testimony from two of Taylor’s
cellmates, James Herness and Curtis Hudson. Herness testified that, following his arrest, Taylor
told Hemess that he had mistaken H.H. for a prostitute and that “[sJomething came over thim].
{He| just couldn’t help [him’self.” RP (June 4,2013) at 109. Additionally, Hudson testified Taylor
told him that “he was going to have his way with [H.H.]” if he could get her hack to his fniend’s
home. RP (June 5, 2013) at 68. When he described the incident to Hudson, Taylor used the term
“ran her down.” RP (June 5, 2013) at 69. Taylor testitfied that he hoped to engage in sexual
concuct with H.H. on the night of the incident, that he went to the area of the incident to locate a
prostitute, and that he believed 1L.H. was a prostitute,

During cross-examination of Taylor, the State concentrated on Tayor’s inconsistencies
between his testimony and his statement to law enforcement, Herness, and Huadson.  Qutside the
presence of the jury, the State argued to the trial court that the defense changed tactics during the
course of the trial and that the State intended to inquire as to inconsistencies between Taylor’s
testimony, his previous statements, and what his a*torney represented during opening statements
and motions in limine. The trial court allowed the State to inquire of Taylor regarding the

inconsistencies.



5198-1-11

During cross-examination, the following exchange took place between the State and
Taylor:

(STATE]: In fact, you've had a chance to review your taped statement as well,
Tight?

[TAYL.OR]: T have.

[ISTATE}: Nowhere inthal did you cver once say you were looking for a prostitute;
right?

[TAYLOR]: Correct.

ISTATE): You wanted to have sex with her that night, or that morning; right?
"TAYLOR): Honelully,

[STATE]: Because that’s what people do with prostitutes after 4 a.m.; right?
[TAYLOR]: Yes.

[STATE]: And we also know that becausc vour attorney said in her opening
statement you were hoping to have sex with her that morning; right?

[TAYLOR]: Correct.

[STATE]: Well, how come you told the detectives that you didn’t want to have sex
with her then?

[TAYLOR]: Idon’t know.

[STATE]: What do you mean, you don’t know? You told the detectives that you
didn’t want to have sex with her that morning; right?

[TAYLOR}: That’s what | told them.

ISTATE]. That was a lie, wasn’t it?

[FAYLOR]J: No

[STATE]: Well ... how do you juxtapose the two? .

[TAYLOR]: Bcuame there was a point that 1 \«\anted to have sex cmd there was a
point I didn’t. That’s what 1 was talking about.

[ISTATE]: At what point did that change, Mr. Taylor?

[TAYLOR]: [ figured out she wasn’t a prostitute.

[STATE]: Realiv? Because your attorney stood up in her opening statement and
said that you contacted her because she was in trouble and that you were hoping
maybe that wovld lead to sex. [sn’t that what she said?

RP (June 11, 2013) at 21-23. Belore Taylor answered, his counsel objected on the basis that
opening statements are not evidence. The court removed the jury and, after argument, the trial
court sustained the abjection. When the jury returned, the State [urther inquired, “Mr. Taylar, you
spoke 10 your attorney abeu? whether or not you wanted to have sex.” RP (June 11, 2013) at 24.

Befare Taylor answered, his counsel objected based on a violatior: of the atturney-client privilege.
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The trial court sustained the objection. The State continued to question Taylor about his prior
inconsistent statements,
v CLOSING ARGUMENT

During closing arguments, the State and Taylor focused on the issue of whether Taylor
intended to strike H.H. with his vchicle. The State first argued

"He ran her down, ard so if you krow, based on the evidence, that he intentionally
acted, then the State has met its burden with regard to Count I and Count II because
common sense tells vou there’s no other explanation for the other clements, right?
To convict him of |al!ssault in tae (t]irst [dlegree on or about the 17th day of
February 2012, he assaulted H.H. and the assault requires the intentional conduct.

RP (June 12, 2013) at 37. The State then moved on to discuss intent to inflict bodily harm and
stated, “If vou intend to run somebody over with a truck, you intend to inflict great bodily harm.”
RP (June 12, 2013) at 37. Additionally, the State argued

[Taylor] is poing o suggest, *We.l, if he was intending ‘o rape her, he couldn’t have
been intending to inflict preat Docily harrm. That’s inconsistent.” . .. You have a
lesser crime of [a]ssault in the [s]econd [d]egree with [s]exual [m]otivation, right?
The only difference is that you intentionally assaulted, right? That’s the issue that
I think is in this case, and that he recklessly inflicted substantial bodily harm as a
result of the assault. Well, if he didn’t intend great bodily harm, he centainly
recklessly inflicted substantial bodily harm.

RP (June 12, 2013) af 38.

During detense closing argument, Taylor’s attorney stated, “Counscl stated to you during
closing [argument] just moments ago that for [a]ssault 2, the State only has to prove that Mr. Taylor
recklessly inflicted. Wrong ™ RP (lune 12, 2013) at 44,

In response, the State argucd

[Taylor] suggested that | said [z]ssau!t in the [s]econd degree did not require intent,

That was her argument, that 1, for some reason, said it didn’t require intent. Well,

I said in my opening staterent and 1 said in my closing statement that that’s the

sole issue in this case. It applics to every assault. She said that her ciient clearly

committed |a]sault 3. That’s what she said because he negligently caused injury.
Well, if he committed [a]ssault 3, then he certainly cormmitted [alssault 2, because
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1n order ‘o commit {a]ssault 2, the only difference is that he has to act recklessly
instead of neghpently and reckless simply requires, it’s Instruction No. 18, that the
[djefendant knows or and disregards a substantial risk that a wrongful act may occur
and that this disregards a gross deviation from the conduct that a reasonable person
would exercise.
RP (June 12, 2013) at 93-94. Taylor did not object
V. JURY INSTRUCTIONS AND DDF1LBERATIONS
Taylor did not propose a jury instruction on assault in the sccond degree. Without
objection, the trial court submitted following lesser included assault in the second degree to convict
instruction to the jury:'
To convict the defendant of the crime of assaunlt ir. the second degree, cach
of the following two elements of the crime must be proved beyond a reasonable
doubt;
(1) That on or about the 17th day of February 2012, the defendant:
{a) intentionally assaulted H.H. and thereby recklessly inflicted
substantial bodily harm; or
(b) assaulted H.H. with a deadly weapon; and
(2) That this act occurred in the State of Washington.
CP at 450 (Instr, 16). Additionally, the trial court submitted an instruction defining assault:
An assault is an intertional touching or striking of another person that is
harmful or otfensive. A touching or striking is offensive if the touching or striking
would offend axa ordinary person who is not unduly sensitive.
CP a1 443 (Instr. 9). The jury also received instructions defining intent and recklessness.
During deliberations, the jury submitted the following question to the tnal court: “In
insituction 16, does the fact that 1a states ‘intentionally assaulted’ and 1b only states ‘assaulted’

imply that satisfying 1b does not require ‘intent’?” CP at 470. Following discussion with counsel,

the trial court responded: “Regarding your question dated June 13, 2013, at 11:38 am, please refer

' Tke record on appeal does not contair the State’s proposed instructions and it is unclear whe
proposcd the instruction.
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to your jury instructions.” CP at 471. Taylor objected to the trial court not including language
telling the jury it should refer to the specific instruction defining assault,

The jury found Tavior guilty of agsault in the second degree and allempted Kidnapping in
the second degree. The jury returned special verdicts finding that Taylor committed both crimes
with sexual motivation. The trial court sentenced Taylor to 126 months to life confinement. Taylor
timely appcals.

ANALYSIS
L. JURY INSTRUCTIONS

Taylor arpues that the “to convict” instruction for assault in the second degree failed to
accurately instruct the jury as to the element of intent and that it relieved the State of its burden 1o
prove every essential element of the crime beyond a reasonable doubt. We disagree.

A Standard of Review and Law

We review jury instructions for errors of law de novo and consider the challerged
instructions in the context of all of the jury instructions. Stare v. Hayward, 152 Wn. App. 632,
641-42, 217 P.3d 354 (2009). Generaly, a defendant cannot challenge a jury instruction on appeal
if he did rot object to the instruction in the trial court. State v Safas, 127 Wn.2d 173, 181, 8§97
P.2d 1246 (1993). A defendant can raise such an error for the first time on appeal if the instructicn
involves a manifest error affecting a constitutional right. Salus, 127 Wn.2d at 182, Instrucung the
jury in a manner that relieves the State of its burden of proof is an error of constitutional magnitude
that a defendant can raise for the first time on appeal. Srare v. Byrd, 125 Wn.2d 707, 714, 887 P.2d

396 (1995).
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B. The Trial Court Properly Instructed the Jury on the Elements ot Assault in the
Second Degree

The jury may loox to the instructions as a whole for a complete statement of the elements
of the crime charged. See Stare v. Brown, 132 Wn.2d 529, 605-06, 940 P.2d 546 (1997). Our
Supreme Court applied this principle in Byrd when it held that “the instructions, taken in their
entirety” must inform the jury that the S:ate had the burden of proving that the defendant acted
with intent to create a reasonable apprehension of harm. 125 Wn.2d at 714-16. Similarly, Division
Three of this court looked to the instructions as a whaole to determine whether they cured the
deficiency found in a “to convict” instruction for assault in the sccond degree that omitted the
element of intert. Stare v. Hall, 104 Wn. App. 56, 63, 14 P.3d 884 (2000) (no error where “to
convict” instruction omitted the intent element because instructions as a whole properly informed
the jury that intent was essential elemen’ of assault in the third degree).

Here, the State charged Taylor with aiternative means of committing assault in the second
degree. The State alleged Taylor either (1) irtentionally assaulted H.H. and recklessly irflicted
substantial bodily harm or he (2) assaulted H.H, with a deadly weapon. The court instructed the
jury using the standard WPIC language. 1| WASHINGTON PRACTICE: WASHINGTON PATTERN JURY
INSTRUCTIONS: CRIMINAL 35.12, at 465 (3d ed. 2008). The first alternative 15 written 1o encompass
both of the mens rea required to prove it. The second alternative Involves only one mens rea.

Taylor’s argument is that the juxiaposition of these alternatives is ciror. We disagree. To
nrove both alternatives, the State had (o prove that an assault occurred. Jury instruction 9 correctly
defined “assault”™ “|a]n assault is an intentional touching or striking of another person that is
harmful or offensive.” CP at 443 (Instr. 9). The first alternative recuired that the State prove tha:
Taylor also recklessly inflicted substantial bodily harm. We presume that the jury reads and

follows the instructions as a whole. State v. Afford, 25 Wn. App. 661, 670, 611 P.2d 1268 (1980),
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aff'd, State v. Claborn, 95 Wn.2d 629, 628 P.2d 467 (1981). liere, the instructions as a whole
properly informed the jury the State had to prove intent in both alternatives of assault in the second
degree. The trial court did not err.

Taylor further argues that the jury’s question rcgérding the intent element indicates that it
believed the State did not have to prove intent to convict Taylor of assault in the second degree.
We disagree. A jury question, if properly answered, cannot create an assumption as 1o the basis
for the jury's decision, See Srate v. Ng, 110 Wn.2d 32, 43, 750 P.2d 632 (1988) (jury's question
does not create an inference that the entire jury was confused, or that any confusion was not
clarified before a final verdict was reached).  “‘[QJuestions from the jury arc not final
determinations, and the decision of the iury 1s contained exclusively in the verdict.”” Ng, 110
Wn.2d at 43 (qquing Srate v. Miller, 40 Wn. App. 483, 489, 698 P.2d 1123 (1985)). Questions
from the jury cannot be used to impeach a verdict. Ng, 110 Wn.2d at 43. The jury's question
during deliberations does not establish that the jury convicted Taylor without finding the required
element of intem. Theretore, Taylor's claim fails and we hoid that the trial court properly
mstructed the jury.

1. COMMENT ON THE EVIDENCE

Taylor argues that the trial court impermissibly commented on the evidence when it
responded to the jury’s question with the statement, ** please refer to your jury instructions.’” Br.
of Appellant at 1 (quoting CP at 471). Specitically, Taylor argues that the trial court’s response
directing the jury to refer to its instructions lowered the State’s burden of proof and violated due

process. We disagree.

10
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A. Standard of Review and Law

Article IV, § 16 of the Washington constitution prohibits judges from commenting on
evidence. State .v. Elmore, 139 Wn.2d 250, 275,985 P.2d 289 (1999). We revicw constitutional
questions de novo. State v. Cubias, 155 Wn.2d 549, 552, 120 P.3d 929 (2005). “To constitute a
comment on the evidence, it must appear that the [trial] court’s attitude toward the merits of the
cause are reasorably inferable from the nature or manner of the "trial] court’s stalements.” Siate
v. Carothers, 84 Wn.2d 2.56, 207, 525 P.2d 731 (1974); see also Stare v. Ciskie, 110 Wn.2d 203,
283,751 P.2d 1165 (1988) (“An impermussible cornment on the evidence 1s an indication to the
jury of the judge's personal attitudes toward the merits of the cause.”). “[Alny remark that has the
pote.ntial effect of suggesting that the jury need not consider an element of an offense could qualify
as judicial comment.” State v. Levy, 156 Wn.2d 709, 721, 132 P.3¢ 1076 (2006).

B. The Trial Court Did Nat Comument on the Evidence

Here, the trial responded 1o the jury’s question by instructing the jury to “refer to [its] jury
instructions.” CP at 471, As discussed previously, the jury instructions as & whole properly
informed the jury of the specific intent element of assaull in the second degree. The trial court’s
response neither suggested nor had the potential to suggest that the jury need not consider an
etement of an offense. Notzing in the trial court’s response indicates the judge’s personal attituces
towards the merits of the cause. We ho'd ¢hat the trial court’s response was not a judicial comment.
ML PROSECUTORIAL MISCONDUCT

Taylor argues that the State committed prosecutorial misconduct on two occasions while
cross-examining Taylor. First, the prosecuting attorney asked Taylor about the defense’s opening
statement. Second, the prosecuting attorney asked Taylor it he had discussed with his attorney a

desire to engage in sexual conduct with the victim. Taylor also argues the prosecuting attorney

11
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committed misconduct during rebuttal closing argument by stating that there is no difterence
between the mens rea required for assault in the second degree and assault in the third degree. We
10ld that ne prosecutorial misconduct occurred.

A, Standard of Review

T'o estahlish prosecutorial misconduct, a defendant bears the burden to establisa both that
(1) the prosecuting attorney committed misconduct by making inappropriate remarks, and (2) those
remarks had prejudicial effect. See State v. Emery, 174 Wn.2d 741, 759-61, 278 P.3d 653 (2012).
If the defendant meets that burden, we may reverse the defendant's conviction. Emery, 174 Wn.2d
at 760-61. We review whether misconcuct prejudiced the defendant under one of two different
standards of review. Fmery, 174 Wn.2d at 760-61

[f the defendant objected at trial, then we analyze whether ‘here is a substantial likelihood
that ‘he prosecuting attorney’s misconduct prejudiced the defendant by affecting the jury's verdict.
Emery, 174 Wn.2d at 760. But where the defendant failed to object to the prosccuting attorney’s
misconduct at trial, we apply a different, heightened standard of review. See Emery, 174 Wn.2d
at 761. Under this heightened standard of review, the defendant must show that the prosecuting
attorney’s misconduct “was so flagrant and ill intentioned that an instruction could not have cured
the resulting prejudice.” Emery, 174 Wn.2d at 760-61. This heightened standard of review
requires the defendant to show that “(1) ‘no curative instruction would have obviated anv
prejudicial effect on the jury’ and (2) the misconduct resulted in prejudice that ‘had a substan:ial
likelihood of affecting the jury verdict.”” Emery, 174 Wn.2d at 761 (quoting Staie v. Thorgerson,
172 Wn.2d 438, 455, 258 P.3d 43 (2011)) We focus “more on whether the resuling prejudice

could have beer cured” Fmery, 174 Wn.2d at 762.

12
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B. No Prosecutorial Misconduct
I Cross-Examination of Taylor

Taylor’s counsel objected to both instances of alleged prosecutorial misconduct during
cross-examination of Taylor and the trial court sustained the objections. The trial court instructed
the jury that the evidence it was to consider during deliberations consisted of testimony from
witnesses, stipulations, and exhibits admitted during the trial and that it was to disregard any
madmissiole evidence. There is no misconduct or error,

Here, the proseculing attorney’s questions, whiie improper, do not amount to misconcucs,
The prosecuting attorney merely asked wo objectionable questions on an issue that Taylor testified
to during direct examination. Taylor quickly objected to both questions and the trial court
sustained both objections beforc Taylor answered. There is no substantial likelihood that the
prosecuting attorney’s quesiions affected the jury because the trial court instructed the jury 10
consider only the evidence, not the statements or remarks from counscl. We presume that the jury
fol.ows the trial court’s instructions. State v Lord, 117 Wn.2d 829, 861, 822 P.2d 177 (1991).

Taylor claims that the prosecuting attorney’s ¢uestions affected the entire wial such that
the jury could not render a fair verdict. We disagree because the prosecuting attorney’s questions
had no prejudicial effect. The jury heard from Taylor during direct examination that he hoped to
engage in sexual conduct with H.H. that night. Taylor also testified that he went to the area of the
incident to locate a prostitute and that he believed H.H. was a prostitute. The jury also heard that
prior to the incident, Taylor told a friend that he was “‘hornier than [expletive].”” RIP (June 3,
2013) at 159. The jury also heard that prior to striking H.H. with his vehicle, H.H. did not hsar
Taytor honk the horn or apply the brakes, or see him swerve out of the way. After impact, Taylor

attempred to pick HIL up off the ground, she struggled, and Taylor dropped her. The jury heard
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that when asked by law enforcement about whether the mechanical issues of his vehicle were the
reason he struck H.H., Taylor replied that wasn’t the reason. Given this evidence,. there is no
substantial likelihood that the prosecuting afttorney’s improper cross-examination prejudiced or
affected the jury’s verdict. See Emery, 174 Wn.2d at 760. Therefore, we hold that no prosecutorial
misconduct oceurred during cross-examniuation of Taylor.

2. Rebuttal Closing Argument

Taylor next argues that the prosecuting attorney committed misconduct during the State’s
rebuttal closing argument by misstating the law and thereby lowering the State’s burden of proof.
Taylor did not object. Therefore, we analyze whether the alleged misconduct was so [lagrant and
ill-intentioned that an instruction could not have curec the resulting prejudice.

We review a prosecuting attorney’s comments-during closing argument in the context of
the total argument, the issues in the case, the evidence addressed ir the argument, and the jury
instructions, State v. Carver, 122 Wn. App. 300, 306, 93 P.3d 947 (2004). In addition, a
prosecuting attorney’s improper remarks arc not grounds for reversal if the defense counsel invited
or provoked the comments, they arc a pertinent reply to defense counsel's arguments, anc are not
so prejudicial that a curative instruction would be wnelfective. Carver, 122 Wn. App. at 306.

Here. the prosecuting attorney’s coments during rebuttal closing argument were a
pertinent reply to defense counsel’s arguments. The prosecuting attorney responded to the defense
attorney's comment that “[c]ounsel stated to you during closing [argument] just moments ago that
for [a]ssault 2, the State only has to prove that Mr. Taylor recklessly inflicted. Wrong.” RP (June
12, 2013) at 44. Furthermore, the statemenis were not improper because the prosecuting attorney
did not misstate the law  Under RCW 9A.36.021(1)(a), a person commits assauit in the second

degree if he “[ijntentionally assaults another and thereby recklessly inflicts substantiai sodily

14
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harm.” This crime is comprised of an act, assault, and a result, substantial bodily arm. See Siate
v. Tunney, 129 Wn.2d 336, 341, 617 P.2d 95 (1996). The mens rea of intecntionally relates to the
act of assault and the mers rea of recklessly relates to the result of substantial bodily harm. Read
in context, the prosecuting attorney correctly stated that intent “applies to every assault.” RP (June
12, 20°.3) at 93. The prosecutor referenced the infliction of substantial bodily injury by stating,
“Uf [Taylor] committed [a]ssault 3, then he certainly committed |a]ssault 2, because in order (o
commit {a]ssault 2, the only difference is that {Taylor| has to act recklessly instead of regligently
and reckless simply requires, it’s Instruction No. 18.” RP (June 12, 2013) at 94. 'The prosecuting
attorney did not argue that intent is not an essentia! element of assault, did nol misstate the aw,
and did not lower the State’s burden of proof,

Even if the prosecuting attorney misstated the law during rebuttal closing argument, Taylor
cannot show that the comments were so prejudicial that a curative instruction would have been
ineffective. Here, no nrejudice resulted from the State’s closing argument because, as discussed
adove, the trial court properly nstructed the jury on assault in the second degree with 1ts required
form of intent. Additionally, the trial court instructed the jury to consider only the evidence, not
the statements or remarks from counsel. Therefore, Taylor’s argument fails and we hold that no
prosecutorial misconduct occurred during the State’s rebuttal closing arpument.

IV, TAYLOR’S STATEMENTS

Taylor argues for the first time on appeal that the trial court abused its diseretion when it
admitted Tayler’s statemen: regarding what he though' the alleged victim was thinking during the
incident under ER 401 and ER 403, At tial, however, Taylor’s sole objection to the admission of
this evidence was under ER 701. He does not appeal the court’s decision or that basis, Because

Taylor must assign crror “only on a specific ground made at trial,” and does not allege a manifest
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error affecting a constitutional right, this argument is not proper. State v. Kirkman, 159 Wn.2d
98,926, 155 P.3d 125 (2007); RAP 2.5(a)(3).
V. CuvULATIVE ERROR

Finally, Taylor argues that we should reverse his convictions under the cumulative error
doctrine. Application of the cumulative error doctrine “is limited to instances when there have
been several trial errors that standing alone may not be sufficient to justify reversal but when
combined may deny a defendant a fair tnal.” Stare v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390
(2000). Because no errors occurred, no cumulative and enduring prejudice occurred that likely
affected the jury’s verdict, Therefore, no accumulation of error denied Taylor a fair trial. We hold
this claim is without merit.

We affirm Taylor’s convictions.

A majority of the parel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.
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We concur:

AuHm

Sutton, 1.
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